UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Oflice 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 14S0 

Alexandria. Viisinia 22313.1450 
www.iispto.gov 



APPLICATION NO. | FILING DATE | FIRST NAMED INVENTOR | ATTORNEY DOCKET NO. | CONFIRMATION NO. 

10/699,378 10/30/2003 Augusto A, Picozza Sunhpro-2-4244 3020 



7590 07/05/2005 

Lawrence J. Shurupoff 
Sunbeam Products, Inc. 

2381 Executive Center Drive 
Boca Raton, FL 33431 

DATE MAILED: 07/05/2005 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 




United States Patent and Trademark Office 



EXAMINER 
ALIMENTl, SUSAN C 



ART UNIT I PAPER NUMBER 

3644 



Office Action Summary 


Application No. 

10/699,378 


Applicant(s) 

PICOZZA ET AL. 


cxaiTiinor 

Susan C. Alimenti 


Art Unit 

3644 





- r/ie MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply wittiin the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 

Status 

1)S Responsive to communication(s) filed on 12 May 2005 . 
2a)D This action is FINAL. 2b)KI This action is non-final. 

3) D Since this application is in condition for allowance except for fomial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) S Claim{s) 1,4-7,10-15,19 and 20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrav\/n from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) 1A-7, 10-1 5,19 and 20 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawjng(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action orfonn PTO-152. 

Priority under 35 U.S.C. § 1 1 9 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 



Claim Rejections - 35 USC §102 



1 . The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent xuiless - 



(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of appUcation for patent in the United States. 



2. Claim 1, 4-7, 13-15, and 19-20 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Hakim (US 6,647,828). ' 

Hakim discloses a device that is adapted to scrape sweat from an animal comprising a 
core 26 having a handle 18, and an elongated curved blade 38. The core 26 is made from a first 
material, preferably polypropylene, and a sheath is made from a second, softer material 
preferably made from Krayton, silicone, or other elastomers. Hakim, col. 2, lns.41-49. 



As seen in Hakim's Figure 6B, recreated above, the sheath 12a, & 12b is provided on 
said a length of said core 10 defining in the blade portion. Sheath portions 12a and 12b define 
scraper blade edges, which are adapted to scrape sweat from and animal. Further the blade 
portion 10 shown above is curved and trough-like. 



12b 




/ 



10 



Figure 6(B) 
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Regarding claims 14 and 15, the blade portion 38 is considered to extend from the end 
farthest from the handle portion 18 to the base fo the handle portion. Therefore the scraper blade 
38 comprises the portion shown in figure 6(A) having a tongue and grove interlock between the 
scraper blade core and the sheath. 

Regarding claim 19, scraper blade edges 12a and 12b are substantially parallel, and 
regarding claim 20, the scraper blade 38 has a substantially constant width. 
3. While it is noted that Hakim teaches element 38, and not element 18, to be usable as the 
handle, applicant is reminded that it is well settled case law that such limitations in apparatus 
type claims, which are essentially method limitations or statements or intended or desired use, do 
not serve to patentably distinguish the claimed structure over that of the reference. See: In re 
Pearson , 181 USPQ 641; In re Yanush. 177 USPQ 705; In re Finsterwalden 168 USPQ 530; In 
re Casev . 152 USPQ 235; In re Otto . 136 USPQ 458; Ex parte Masham, 2 USPQ 2nd 1647. 

See MPEP 21 14 which states: 

A claim containing a "recitation with respect to the manner in which a claimed 
apparatus is intended to be employed does not differentiate the claimed apparatus 
from a prior art apparatus" if the prior art apparatus teaches all the structural 
limitations of the claim. Ex parte Masham. 2 USPQ2d 1647 (Bd. Pat. App. & 
Inter. 1987). 

While features of an apparatus may be recited either structurally or functionally, 
claims directed to an apparatus must be distinguished from the prior art in terms 
of structure rather than function. In re Schreiber , 128 F.3d 1473, 1477-78, 44 
USPQ2d 1429, 1431-32 (Fed. Cir. 1997), see also: In re Swinehart. 439 F.2d 210, 
212-13, 169 USPQ 226, 228-29 (CCPA 1971); In re Danlv . 263 F.2d 844, 847, 
120 USPQ 528, 531 (CCPA 1959). 

"[AJpparatus claims cover what a device is, not what a device does." Hewlett-Packard 

Co. V. Bausch&Lomblnc. 909 F.2d 1464, 1469, 15 USPQ2d 1525, 1528 (Fed. Cir. 1990) 

(emphasis in original). 
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Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 10-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Hakim. 

6. Hakim discloses the claimed device except the specific elastomer or rubber is not 
positively disclosed, Hakim only noted that other suitable elastomers may be used. It would 
have been obvious to one having ordinary skill in the art at the time the invention was made to 
use thermoplastic vulcanite, or ethylene propylene diene monomer rubber and a polypropylene, 
since it has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious design choice. 
In re Leshin, 125 USPQ 416. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Susan C, Alimenti whose telephone number is 571-272-6897. 
The examiner can normally be reached on Monday-Friday, 9am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Harvey Behrend can be reached on 571-272-6871 . The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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8. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published appUcations 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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